GOOD FAITH IN COMMERCIAL CONTRACTS: A COMPARATIVE STUDY OF ENGLISH AND BRAZILIAN LAW
1. INTRODUCTION
 

On the last century, there was a movement among the civil law systems, in order to insert a general principle of good faith into their laws. After that, this principle has become universally important, and can be found in the law of many jurisdictions, as well as international conventions and treaties.
 

However, the concept of good faith is not the same among these countries which have chosen to adopt it. Furthermore, there are some jurisdictions which still refuse to recognise the existence of a doctrine of good faith within its legal system, as for England, for example.

 

On the other hand, jurisdictions such as Brazil have, on the past few years, spread the concept of good faith all over its legislation, considering it as one of the most important tools in order to guarantee the interests of the society as a whole.

 

The purpose of this essay is to make a comparative study between the English law system and the Brazilian law system, showing how they are, at the same time, different and alike. Different because of the simple fact that, whilst the English law refuses to adopt a general principle of good faith in contracts, the Brazilian law embraced this concept so hardly, that it is applied not only to contracts, but to all legal relationships under the Brazilian jurisdiction.

 

Nonetheless, they approximate to each other when an influence of the principle of good faith can be recognised upon many rules within the English legal system, and even similar protections can be found on both Brazilian and English laws, as will be demonstrated later on.
 

For this, it is important, at first, to (try to) define what is good faith and what are its parameters, and therefore move to the explanation of the situation of morality in each of the chosen jurisdictions.
2.
WHAT IS GOOD FAITH?

2.1. Introduction

 

Good faith is known to be one of the general principles of contract law in many countries all over the world, whether they adopt a civil or a common law system.

 

The roots of the notion of good faith could be seen on Roman law, in the institute of bona fides (a rather raw version of good faith), which was considered, in simple words, as the lack of bad faith, or a clear conscience. The word given by the contracting parties had a great value by that time and the breach of this word had religious and moral implications.

 

The Napoleon Code of 1840 also brought a rule regarding the necessity of keeping good faith when of the execution of the pacts, but this rule was never obeyed and, therefore, was excluded from the Code.

 

However, because of the great influence of the Napoleon Code over other jurisdictions, the notion of good faith was spread throughout the world. It was firstly expressly adopted by the German Civil Code, which set forth that the debtor should perform its obligations under the limits of good faith.

 

The notion of good faith under the German Law was seen on the formula Treu und Glauben, which meant loyalty and belief. This formula was a rule which had to be respected not only in contracting, but in all other legal relationships.

 

After the First World War, the Germans vividly widened the concept of good faith around the world, and other European jurisdictions, as for Spain, Portugal and Italy, also expressly adopted the good faith doctrine in their laws.

 

Nowadays, the principle of good faith is universally important, being set forth in the law of many jurisdictions, as well as international conventions and treaties.

 

The United Nations has already recognized the importance of the principle of good faith as a parameter for all documents dealing with international commerce, as for the Vienna Convention of 1980, which provides that its interpretation should be done in respect to the principle of good faith.

 

For its turn, the Lando Commission’s Principles of European Contract Law and the Unidroit Principles of International Commercial Contracts both carry in provisions regarding the application of a general principal of good faith and of respect to fair dealing in contracts.

 

Nevertheless, there are some jurisdictions which are still resistant to the adoption of a general principle of good faith in their systems, and the greatest example in this sense is England. But there are reasons for the English legal system not to surrender to the principle of good faith, and these will be explained and analysed later on, on the appropriate chapter.

2.2. The different approaches of the principle of good faith

 

What can be observed after this historical summary of the evolution of good faith is that it began as being a moral principle and evolved to be considered as a legal rule, and, therefore, enforceable within the jurisdictions which have inserted it in their laws.

 

But, despite being well disseminated and adopted throughout the world by many jurisdictions, the principle of good faith is not seen in the same way by all these different countries. “For, in each legal system, good faith is embedded in a particular arrangement of doctrine in which it plays its own distinctive role”.

 

Even within the European Union, for example, the concept of good faith is not the same in different civil law systems. And this is it in spite of the fact that, as was said before, the Germans were the responsible for the spread of their notion of good faith among civil law systems in Europe, such as Spain, Portugal and Italy. Of course, each jurisdiction has to reshape a concept, in order to make it compatible with its own rules.

 

The Vienna Convention carries a more limited view of the principle of good faith, when provides that the Convention shall be interpreted in accordance with the principle of good faith in international trade.

 

There are other jurisdictions, such as Brazil, which carry a very strong principle of good faith on its systems. As for the mentioned country, the doctrine of good faith works not only as an interpretation tool, but also as a limitation of the excess in the free exercise of rights and even creating collateral duties to be performed by the parties in a contract, other than the obligations expressly set forth on the agreement.

 

Either way, it is agreed that ‘good faith may be a norm the content of which cannot be established in an abstract way but which depends on the facts of each case, and it is established through application as a major organising idea’.
 So, instead of trying to define the indefinable, it is wiser to try to identify the parameters of good faith, so there can be learned a broad notion of what this principle means.

2.3. The parameters of good faith

 

There are mainly two forms in which the principle of good faith can be found in the legal systems. One is a more subjective approach, by which the parties shall act to each other with honesty. The other one, more objective, brings good faith as a requirement for the parties to obey to reasonable standards of fair dealing in contract.

 

On the first model, which can be called as ‘good faith requirement’
, ‘the duty of good faith prohibits parties from acting in any way unlikely to have been contemplated at the time of their contract, according to their practices and understanding of the factual matrix’.

 

According to this model, there is a sense of fairness and reasonableness in performance which dominates the whole contract, and the parties have the duty to take into account the other’s reasonable expectations in the agreement.

 

In this case, there are specific standards of fair dealing which are to be applied in each particular situation. These standards are based on the reasonable expectations of the parties dealing in each specific environment, and serve to prevent unwanted negative surprises.

 

The second model can be named as ‘good faith regime’
, and is based on generalised moral standards which impose on parties the duty to act in co-operation to each other. It tries to rebuild the market by setting ground rules of co-operation among its participants. The idea is that, by co-operation, the parties can more easily reach the aim of the agreement and promote mutual advantage.

 

This second approach ‘exists in the principles of European Law where good faith is like an ethical obligation which is an integral part of public policy’
, requiring fairness, transparency and social solidarity between contracting parties.

 

Whichever approach is chosen, what is important is to notice that the aims of both are the same: they seek for standards of fair dealing, the protection of the reasonable expectations of each party and the transparency in all legal relationships.

2.4. Conclusion

 

After all, what one has to bear in mind is that it is not the definition of an unified concept of good faith that matters: what really matters is to have within one’s legal system the notion of good faith governing the legal relationships – or other rules which are able to maintain fairness between the parties and avoid bad faith acts –, in order to reach a superior level of legal certainty.

3.
THE BRAZILIAN VIEW OF THE PRINCIPLE OF GOOD FAITH

3.1.
Introduction

 

Good faith in Brazil is seen as a general principle not only of contracts per se, but of all law. It is considered to derive from the Brazilian Constitution and, in this sense, it has to be respected in all legal relations.

 

This is a result of an attempt (that is being accomplished) by the Brazilian scholars and law-makers, in the past few years, to re-systematize the country’s Civil Law in order to adopt the general principles expressed and implied in the Brazilian Constitution, aiming to better protect the interests of the society in civil and commercial relationships.

 

This is to say that currently, and more than ever, the Brazilian Civil Law is being interpreted in the light of the Brazilian Constitution, which expressly protects the rights of all human beings, in detriment of the individual rights that may have a negative impact on the society.

 

In this environment, good faith in contract is seen as the most important general principle of all, since contracts are the main tool used by people to discipline their relationships with each other. And all contract clauses which frustrate the reasonable expectations of the other party are considered incompatible with the principle of good faith.

 

For its turn, the classical contractual theory, which is still so much present on the English legal system as will be seen later on, is considered by the Brazilian lawyers (and most of the civil law community) as unable to attend the interests of the post-modern society, in which the agreements run in mass and fast.

 

The principle of pacta sunt servanda, basic for the classical contractual theory, is now seen by the civilian systems as not harmonious, and for that it is being restricted. What takes place now is the necessity of the contract to achieve a social function, which can be evaluated by the presence of a general principle of good faith.

3.2.
Subjective good faith and objective good faith

 

The principle of good faith inserted on the Brazilian legal system can be divided into two types: subjective good faith and objective good faith.

 

Subjective good faith is present on the on the Brazilian Civil Code of 1916, the first national Civil Code, and is considered as a psychological situation of the agent which is involved in an act, not knowing about any circumstance which may flaw it.
 The subjective good faith is, therefore, the lack of bad faith, based on a true state of ignorance.

 

Objective good faith, on the other hand, is a behavioural rule, based on morality. There are social standards of honesty and correctness that must be followed by the parties in an agreement
. Moreover, the reasonable expectations of the parties must always be respected.

 

In other words, the parties shall behave with loyalty and respect to each other and each other’s interests, in order to keep the dealing as fair and transparent as possible. There are various obligations arising from this rule expressed on the current Brazilian Civil Code, turning it undoubtedly enforceable. These obligations will be analysed below.

3.3.
Application of the good faith principle by the Brazilian law

3.3.1.
Article 422 of the Brazilian Civil Code

 

As the main provision regarding good faith in the Brazilian legal system, article 422 of the current Brazilian Civil Code (2002) states the parties shall behave in good faith during the execution of the agreement and also when of its termination.

 

However, the understanding among almost all Brazilian legal community is that of the necessity of the application of the good faith doctrine not only on the above mentioned levels, but also on the so-called pre-contractual and post-contractual phases. This is to say, the principle of good faith has to be respected during the negotiations of agreement, its duration and even after its conclusion, when required.

 

The justification is that the principle of the dignity of the human being, set forth on the Brazilian Constitution, brings the necessity of the presence of the principle of good faith in all contractual phases. This is simply because to think otherwise would be to consider that bad faith acts could be practiced before and after the duration of the contract, what, of course, cannot be accepted.

 

In this sense, there is a draft law (n. 267/2007) currently in course in Brazil, which aims to amend the article 422, in order to include the pre and post-contractual phases under the express protection of the principle of good faith. If it is approved, it will only concretise what is already been said and done by the Brazilian legal scholars on the field.

 

If the draft law is approved, the article 422 will be read as follows: ‘Article 422. The parties are obliged to keep, either in the preliminary dealings and conclusion of the contract, as well as in its execution and post-contractual phase, the principles of probity and good faith and everything else that results from the nature of the contract, of the law, of the uses and requirements of reason and equity’.

3.3.2.
Functions of the general principle of good faith

 

The principle of good faith, as being considered as an open rule, gives the judges the opportunity to define the reach of it and how it should be applied in each case.

 

The Brazilian Civil Code brings three functions exercised by and through the principle of good faith, which are: (i) interpretation and integration; (ii) creation of collateral duties; (iii) and restriction of the free exercise of rights.

 

When interpreting the law, the judge, using the principle of good faith as a guide, is more able to decide the most suitable application of a law in a determined case, aiming to respect the morality and do a social good.

 

The interpretation function is established on the Brazilian Civil Code, under article 113, which says that ‘the legal dealings shall be interpreted accordingly the good faith and the uses of the place in which the agreement is entered into’.
 

In the same way, when there is a blank in the law which needs to be filled, the judge shall use the principle of good faith in order to shape the limits of integration. When doing this, the judge is preventing, from the beginning, the possibility of the parties to act in bad faith against each other.

 

The principle of good faith also imposes obligations called by the doctrine as collateral duties, which are not expressed on the agreements, but are crucial for the maintenance of trust and loyalty between the parties in and outside the contract. Below are listed some of the most important annex duties:

a) Loyalty and trust;

b) Assistance;

c) Information; and,

d) Confidentiality.

 

The duties of loyalty and trust mean that the parties should behave with honour and keep its loyalty to the contracted obligations. When maintaining their loyalty to the agreement, and being honest from the beginning, the parties create an environment of trust in each other, establishing a relationship with safeness and legal certainty.

 

The duty of assistance provides that the parties should collaborate with each other in order to perform the obligations contained on the agreement.

 

As for the information duty, the parties should reveal to each other all the details around the agreement, or others that may have an impact on it.

 

Finally, the confidentiality duty imposes to the parties that they shall not reveal details of each other, which were disclosed solely for the purposes of the agreement, to third parties, that may use these with other intentions.

 

The understanding among the Brazilian legal scholars is that the collateral duties are enforceable and its breach constitutes breach of contract, even if there was no fault.

 

Finally, the function of restriction of the free exercise of rights exists to prevent the rights and acts that do not follow the principle of good faith from receiving legal protection. The Brazilian Civil Code expressly mentions this on its article 187, stating that the owner of a right commits an illegal act when, in exercising this right, he goes beyond the limits imposed by the principle of good faith.

3.4.
Conclusion

 

The principle of good faith is alive and pulsing on the Brazilian legal system. It can be found all over the Brazilian Civil Code, disciplining the civil and commercial relationships, especially the contracts.

 

Since it is an open rule, the application of the principle of good faith has to be shaped by the judges, in a case by case basis.

 

There are three functions by which the principle of good faith implements its powers, that being interpretation, creation of collateral duties and restriction of the free exercise of rights.

 

These functions are of utmost help in covering the widest portion as possible of the legal relationships with the protection ‘blanket’ of the general principle of good faith.
4.
MORALITY UNDER THE ENGLISH LAW

4.1.
Introduction

 

Very differently from Brazil, the English law, following the classical contractual theory, does not consider the existence of a general principle of good faith in contract, but it has its ways to secure the transactional fair dealing through a number of other provisions made in this sense. In other words, whilst it has been influenced by some notions of good faith, the English system does not expressly recognise the application of a good faith doctrine.

 

Nevertheless, although ‘for most of this century, English lawyers have shown little interest in whether the absence of a good faith doctrine is a deficiency and, concomitantly, whether there might be something to be learned from those legal systems that do recognize good faith in contracts’
, this understanding has been changed on the past 20 years. Actually, it has been transformed in such a way that even the Lord Chief Justice of England and Wales, back in 1999, was forced to point good faith as one of the most, if not the most, important contractual subjects of our time.

 

It was from the late 1980’s onwards that the concept of good faith became familiar to English lawyers. It began with the judgments of Steyn L.J. (now Lord Steyn) in Banque Financiere de la Cite AS v Westgate Insurance Co Ltd, and of Bingham L.J. (now Sir Thomas Bingham) in Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd, the latter affirming that ‘In many civil law systems, and perhaps in most legal systems outside the common law world, the law of obligations recognises and enforces an overriding principle that in making and carrying out contracts parties should act in good faith’.

 

Moreover, the Unfair Terms in Consumer Contracts Regulations of 1999 have also inserted within the English law a good faith requirement that shall be observed in consumer contracts that are embraced by the scope of the mentioned Regulations.

  

However, although there are clear signs of a partial turn on the English attitude towards the principle of good faith, there are some English lawyers whom still do not accept so well this concept to be applied in general contract law, and therefore the doctrine did not yet make its entrance within the English law of contracts.

 

The main difficulty for the application, by the English courts, of a general principle of good faith in contracts, is the decision rendered by the House of Lords in Walford v. Miles
, in which it was held the non-recognition of the validity of an obligation to deal in good faith within the English contract law.
 

It is interesting to notice that this attitude is rather different than what happens in Brazil, where there is a requirement to deal in good faith, and the parties are obliged to keep good faith even on the pre-contractual phase, as already explained on the previous chapter.
 

‘However the fact that English law does not recognise the existence of a doctrine of good faith does not mean that good faith has no impact at all on English law. It does but only in the sense that it has an influence upon the formulation of the rules of contract law’
, as already mentioned above.

 

This is to say that, although there is no explicit principle of good faith contained in the English contractual law, it is not true that good faith is not present within it in other ways. Nevertheless, there are English scholars whom still think that this is not enough, and that the general principle of good faith should be adopted by the English law.

 

On the next section it will be explained the recognition of three different points of view of English lawyers towards the adoption of a doctrine of good faith within the English contractual law, and the justification of each group for their opinion.

4.2.
The views of English lawyers of the principle of good faith: negative, neutral and positive

 

There are many opinions among the English lawyers and legal academics regarding the necessity – or not – of the adoption of a general principle of good faith by English contractual law.

 

For the purposes of this essay, the views of the English lawyers towards the adoption of a doctrine of good faith by the English law will be classified into three groups: negative, neutral and positive.

4.2.1.
The negative view

    

The English lawyers who think negatively in relation to the adoption of a doctrine of good faith mainly consider that this concept is too much vague, and that it simply does not comply with the terms of the English classical contractual theory. Each of them, of course, has their different reasons, and some of them will be explained below.

 

At least five strands can be detected in relation to a negative view of the adoption of a doctrine of good faith: 

(a) ‘the idea that a doctrine of good faith implies that each contracting party must in some sense exercise restraint in the pursuit of self-interest – to act in good faith is to take into account the legitimate interests or expectations of the other party’;

(b) ‘it is not clear how far the restrictions on the pursuit of self-interest go’;

(c) ‘a doctrine of good faith would call for difficulties inquiries into contractor’s states of mind’;

(d) ‘if good faith regulates matters of substance in a broad sense, then this impinges on the autonomy of the contracting parties’; and,

(e) ‘a general doctrine of good faith goes wrong in failing to recognise that contracting contexts are not all alike’.

 

For the first strand (letter a), it is considered that, when taking into account the other party’s expectations, the contractor will automatically restrain its own interests, what is completely against the understanding of the classical contractual theory, by which the pursuit of self-interest is one of the main subjects of an agreement.

 

On the same path of the first strand, the second strand (letter b) goes a little bit further, considering that not only the parties have to restrain their own interest in order to act in good faith, but also that the limits for these restrictions to self-interests are not well defined by the principle.

 

The third strand (letter c), for its turn, is concerned with a more subjective approach the principle of good faith may have, considering it would be rather difficult to infer the parties states of mind from the terms of the contract.

 

Differently, the fourth strand (letter d) is concerned about the maintenance of one of the most important principles of the classical contractual theory, the autonomy of the contracting parties. It views the application of good faith as incompatible with the above mentioned principle, as it limits the freedom of the parties in regulating its agreements.

 

Finally, the fifth strand (letter e) relates to the possible failure of the principle of good faith, when defining the behaviour standards to be followed by the contracting parties, in recognising that each case is a different case, and that, therefore, the individual contexts have to be considered for the application of rules aiming for fair dealing.

 

Either way, it can be understood that the negative viewers are radically against the application of good faith in contracts, since, in their belief, it would be incompatible with the classical contractual principle of autonomy of the contracting parties and with the pursuit of self-interest, what would be the main reason for contracting in the first place.

 

Another main reason for this behaviour is the conviction that a general principle of good faith would fail to act in particular cases of unfair dealing, what is rather doubtful, for reasons that will be explained later on, on the section regarding the positive view.

4.2.2.
The neutral view

 

Simpler than the negative view, the neutral view is that of the ones who believe that ‘whilst there is nothing intrinsically objectionable about a good faith doctrine, English law has its own doctrinal tools for achieving the results that are achieved via a good faith doctrine in other jurisdictions’.

 

In other words, the neutrals have nothing against the principle of good faith, but understand that the English law does fine without adopting one, since it has got its own ways to protect the fair dealing between parties in a contract.

 

This view seems to be the most disseminated among English lawyers nowadays. Nevertheless, it is important to notice that, whilst they have nothing against a general principle of good faith, the great majority tend, in fact, to be against its incorporation in the English contract law.

4.2.3.
The positive view

 

Finally, there can be found among English academics a few who actually believe that the English legal system would do much better with the inclusion of a general principle of good faith within its contractual law.

 

For them, the main reasons why the doctrine of good faith should be incorporated by the English law are: 

(a) ‘it would be more rational to address the problem directly (rather than indirectly) and openly (rather than covertly) by adopting a general principle of good faith’ – ‘a doctrine of good faith assists the law to achieve’ the ideal of transparency;

(b) ‘in the absence of a doctrine of good faith, […] the law of contract is ill-equipped to achieve fair results, on occasion leaving judges unable to do justice at all’;

(c) ‘the courts are better equipped to respond to the varying expectations encountered in the many different contracting contexts’; and,

(d) ‘the beneficial effects of a good faith doctrine go beyond (reactive) dispute-settlement, for a good faith contractual environment has the potential to give contracting parties greater security and, thus, greater flexibility about the ways in which they are prepared to do business’.

 

These reasons mentioned above can be summarised on a same idea: that the existence of a general principle of good faith turns it easier to address the problems of unfair dealing, because, at the same time, it covers the whole system, setting standards to be followed by the parties in order to create a healthy contractual environment, and it has the ability to adapt itself to be applied to each particular situation, what serves better than having different tools which may not be suitable for an specific case.

 

In clear opposition to the negative view, the understanding here is that the broadness of this principle is not a negative point, but, on the contrary, it facilitates the application of the principle, since it can be adapted and differently imposed, by the courts, in each particular case.

 

In this sense, ‘for example, if we imagine good faith as an umbrella principle, covering, unifying, and filling the gaps between a range of specific doctrines designed to secure fair dealing, the in hard cases (of the kind that supposedly make bad law) judges could appeal to the umbrella principle to justify a one-off decision, or to adumbrate some new principle of fairness, or to extend the range of an already recognised principle (for example, extending the range of equitable estoppel into pre-contractual dealings or extending the principle of duress to some forms of economic pressure, and so on). So equipped, judges in the appeal courts would have no need covertly to stretch and manipulate existing resources; and they would have no excuse for handing down patently unfair decisions – with good faith in play’.

 

Mainly, what the positive viewers think is that the presence of a general principle of good faith would enhance the ability of the English contractual law to address the problems resulting from unfair dealing and to prioritise the parties’ reasonable expectations. However, there is a long way until they can convince the majority of the English lawyers of the benefits which would result from the introduction of good faith into their laws and hearts.

4.3.
The English way to protect fair dealing in contracts

 

It is known that, although the English legal system has refused to adopt a general principle of good faith in contracts, it has its own ways to act against unfairness in dealings.

 

As was said by Bingham, L.J. (now Sir Thomas Bingham), in the already mentioned case Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd
, ‘English law has [...] developed piecemeal solutions in response to demonstrated problems of unfairness’ in contracting.

 

There are many rules and institutes within the English law in which there can be identified aspects of good faith, in the sense of protecting the parties’ reasonable expectations and guaranteeing a fair dealing. Some examples are: (i) equity; (ii) contracts uberrimae fidei; (iii) unconscionable bargains; (iv) implied terms; (v) promissory estoppel; and, (vi) economic duress. These will be briefly explained below.

4.3.1
Equity

 

Equity has been considered as a ‘body of rules evolved to mitigate the severity of the rules of the common law’.
 It demands high standards of loyalty, integrity and confidentiality, and therefore a close examination of the parties’ conducts is needed, in a very similar approach as of the good faith in civil law systems.

4.3.2
Contracts uberrimae fidei

 

The contracts named as uberrimae fidei are those of utmost good faith, requiring the disclosure of all relevant facts and surrounding circumstances by one party, which could have an influence on the other’s decision to enter into the contract or not.

 

They are basically insurance contracts, and the insured has the obligation to disclose all facts relevant to the risk and to abstain from acting in misrepresentation
, in a clear resemblance with the transparency duty imposed by the general principle of good faith.
 

These types of contract have clear connection with the collateral duty of information, existing on the Brazilian law, since they carry an implied obligation to disclose all relevant facts which may guard relation with the agreement, as already explained on the appropriate chapter.

4.3.3.
Unconscionable bargains

 

The unconscionable bargains are agreements in which it can be clearly identified the presence of a weak party, whilst the strong party takes advantages of such weakness. When the presence of this type of agreement is identified, the obligations arisen from it are deemed to be void.

 

There are three expressed requirements for the characterisation of an unconscionable bargain: (a) poverty and/or ignorance; (b) sale at a considerable undervalue; and (c) lack of independent legal advice.

 

As can be seen, the unconscionability principle is very protective of the fairness in dealing, approaching even more the English legal system to the ideal of good faith in contracts.

4.3.4.
Implied terms

 

Implication of terms is the courts’ way to fill in the blanks that may be left by the contracting parties in relation to their interests and conducts to be followed. ‘In the common law system, implied terms fill the niche of promoting parties’ reasonable expectations’
, introducing notions of good faith into the agreements.

 

There are three ways by which terms may be implied on a contract: (a) by virtue of custom, usage and practice – allowing the commercial uses to govern the agreement; (b) in fact, normally when it is necessary to give business efficacy to the agreement; and (c) by law, to be adopted in particular cases.

 

In either way, it is clear its connection with the principle of good faith, when seeking to protect the parties’ reasonable expectations, by applying rules which give more legal certainty to the contract.

4.3.5
Promissory estoppel

 

By the doctrine of promissory estoppel, when one party acts in such a way that leads the other to believe that the first will not exercise its contractual rights against the latter, these rights may actually turn to be unenforceable.

 

This concept, which aims to protect the party’s reasonable expectations, serves well when, ‘in the absence of a generalised duty of good faith, the specific and concrete rules of estoppels are needed to deal with demonstrated problems of unfairness’.
 Once more, notions of good faith can be seen all over the place.
 

A similar situation can be seen in the Brazilian law, in article 187 of the Brazilian Civil Code, which brings the principle’s function of limiting the free exercise of rights in benefit of the good faith.

4.3.6.
Economic duress

 

Economic duress is defined as the use of economic power in order to impose certain contract terms to the other party. The contractual obligation agreed to under a certain amount of coercion is then considered to be vitiated. This is because it is understood that, when there is economic duress, the consent of the victim party is vitiated and, therefore, so it is the obligation.

 

‘Instead of focusing on the impaired integrity of one party’s consent, the duress defence is more appropriately seen as a fault-based relief given on the ground of the other party’s unacceptable behaviour’.
 This understanding can explain the judicial willingness to control morality in commerce, what is parallel to the principle of good faith.

 

As can be seen, the English law system has developed its own tools to protect fair dealing and the parties’ reasonable expectations. These tools work in consonance with the principle of good faith, although it is not expressly present within the English law. But it may not be enough.
4.4.
Conclusion

 

The doctrine of good faith is not expressly recognised in the English legal system, although its influence can be spotted in many laws inside it. And since good faith has turned to be one of the most important issues of this time, some questions about its inclusion or not in the English system have arisen.

 

There are English lawyers which are completely against the insertion of a general principle of good faith on the English law, understanding that this is incompatible with the principles of the classical contractual theory.

 

There are also the neutral viewers, which think there is nothing wrong with a doctrine of good faith, but are against its inclusion on the English law, simply because it has already developed its own mechanisms in order to guarantee the fair dealing between parties.

 

Finally, there are a few scholars whom are actually in favour of the adoption of a general principle of good faith in English law, considering that the already existing tools fail to correctly address the problems of unfair dealing and create a rather healthy contractual environment, by setting standards of loyalty and transparency to be followed by them during all contractual phases.

 

It is common sense that the English people in general are real supporters of their own traditions and very reluctant to major changes on them. The same occurs within the English legal system and, more closely, with the English contractual law.

 

By what was demonstrated above, it can be concluded that the tools developed by English law in order to guarantee fair dealing serve well in some cases, even without explicitly adopting a general principle of good faith. This is because, although there is no express requirement of good faith in contracts, there are rules all over the English contractual law which are influenced by good faith, like the ones summarised above.

 

Nevertheless, it seems more reasonable that the positive view gain more space and strength among English lawyers, since the insertion of a general principle of good faith would help the English contractual law to better address the questions of unfair dealing and to protect the parties’ reasonable expectations, for all the reasons already explained above.

 

Moreover, it should also be considered that England, as one major player of the world market, would benefit from observing that in a globalised society like the current, when the transactions occur not only inside, but outside one nation’s borders, it may not be enough to have its own rules and do not accept the one which is being adopted by the rest of the world. And this maybe the key reason why the English lawyers should revise their present attitude towards the general principle of good faith.

5.
CONCLUSION

 

As was explained throughout this essay, it is not the existence of an unified concept of good faith that assures its application, but the continuous implementation and evolution of this principle in all jurisdictions, whether civil or common law countries.
  

Brazil is an example of a faithful devotee to the general principle of good faith, fomenting its application in all legal relationships under Brazilian law, aiming for the protection of the interests which are beneficial for the society in detriment of some individual interests.

 

Regarding the English legal system, although there can be spotted several rules which are influenced by notions of good faith, it is still disinclined to the adoption of a general principle on the matter.

 

At this point, however, it seems more rational that a positive attitude towards good faith should start to take place, since the incorporation of a general principle of good faith would help the English contractual law to better solve the problems related to unfair dealing and to protect the parties’ reasonable expectations. 
 

More than that, in a so-called globalised society as it is these days, with many countries dealing with each other without having so much of a notion about their rules and principles, the greater importance is to be as sure as possible that the dealing is safe in all ways.
 

Of course, this incorporation cannot be done overnight, and has to be thought very carefully, not to disturb the whole English legal system.

 

Nonetheless, what is important to keep in mind is that good faith is there to try to assure that fairness and safeness are observed and present in all legal relationships. And England, as a major player on the current globalised market, should be more than willing to start playing by the rest of the world’s rules.
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