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1) Introduction

In the nineteenth century, most of the European countries had reached a very favorable stage for the acceptance of the idea of a legal person. Little by little each legal system allowed entities to acquire its own legal personality, being able to exist apart from its members, have its own rights and be liable towards third parties. The entity itself could therefore be a party in a contract, act under its name, own assets and be entitled to sue and to be sued in court.

The creation of a legal person proves the superiority of Man over the Creator, as was pleasantly explained by Galgano on his fable Il Rovescio del Diritto
: Man as God´s creation could not escape death, whereas a legal person could not only live an immortal life, it could also amalgamate to form a new person or be split up into others, have children and so on. 

But it was not enough. As the economy required new projects and investments, scholars were called and conceived a legal tool which would shield risks and increase the circulation of goods. In order to protect the trade market, it was granted to the members of the legal person  limited liability for that subject’s debts. This legal concept provided the safeguard investors needed to launch themselves in new ventures, casting benefits to everybody. 

Therefore, the conception of the legal entity is one of those precious instruments which have played a major role in the growth of trade markets since the XIX century. The accordance of corporate status to companies and the following limitation of the shareholders liability in return for the incorporation have provided legal comfort for investors who could be sure of protecting their family and its own assets
. This option shows the importance of the decision provided by the European states then, and explains the reason it spread all over later on.

A quick view over Guido Calabresi and Douglas Melamed´s study helps understand the reason why states are concerned about whom to entitle and how to protect the entitlements provided. They present an interesting work that focus on the choices taken by the legal systems in order to solve conflicts of interests and the need to grant protection to enforce the side favored.
 Partnerships and statutory companies had flourished long before, however the limitation of liability of the investors, legally awarded upon simple incorporation, can be considered a turning point as far as responsibility is considered.

The recognition of a company as a legal entity allowed investors to face new and risky challenges which otherwise would never be undertaken should their personal assets be at stake. Without this legal shield, they would rather stick to safety and devote their affairs to unharmed business or incur costs with insurances, thus creating less well being. The whole community would lose as the extra costs would have to be shared by everyone.  

After some time, however, this legal framework claimed for a review. The courts were faced with a challenge – enforce the principle of separate corporate personality or treat properly abuses – and realized that some limits should be placed on the principle, as it could not be used to circumvent iniquities or, differently, a legal institution should not be the source of pure advantages to some persons. 

The principle that the entity existed apart from its members could not remain absolute. It needed some adjustments. The state system could not despise the “feelings of obligations and rules of morality”.
 As Douglass North states a balance of formal and informal rules and its enforcement are essential to establish a stable structure to frame human interaction.
 As a result, rules must not be simply imposed over society; they shall reflect the informal constraint such as codes of conduct, norms of behavior and conventions, which are culturally derived.
  

Initially construed by the courts, a new doctrine arose, allowing judges to pierce the veil and disregard the shield provided to members of the legal entity by the process of incorporation. In 1897, Salomon v Salomon was submitted to the House of Lords in England. Even if the corporate personality was reasserted, it turned out to be the leading case of disregard of the legal entity doctrine. Lord Macnagthen relied his pronouncement on a lack of proof of fraud or abuse.
 He also stressed Salomon had not benefitted from the legal status of his company
 and was followed by the other lordships, overruling the decision of the Court of Appeal. At that point, fraud and abuse were the major concern. Prior to that, however, the American judges had already been considering many disputes dealing with conflicts involving the entity and its members.
 

The concept of corporate personality raised many issues on nationality and racial matters, which demanded a clear position by courts and doctrine. Also, troubled by the increasing number of cases originated from legal entities which seemed to be used to perpetrate fraud, many scholars
 in the fifties devoted their attention to conceiving a theory that would be able to balance the principle of separate corporate personality – considered a corner-stone of company law – with the need to protect creditors from disloyal, unfair and abusive behavior, by its members, through the entity.

Notwithstanding the debate over the applicability of the doctrine in Civil Law countries, it is common sense that the theory applies, whenever a radical separation between the entity and its members can provoke an unfair result and, at the same time, generate unlawful benefits to its members. And even if the first case registered was judged in England, the doctrine is mostly an American jurisprudential construction.

The reasons that fostered states to accept the legal person as a separate entity from its members, the limitation of their liability as far as company’s debts, and the review of this rule are of fundamental importance when evaluating the Brazilian legal system. 

2) The Brazilian legal system 

In Brazil, the Commercial Code was passed in 1850. It regulated different kinds of partnerships, but none of them was granted a legal existence upon registration. Therefore the partners and managers, at least one of them, were personally liable to creditors and could be called to satisfy unrestrictedly all of its debts, respected the subsidiarity as far as assets are considered. The code included a legal treatment of public companies which could then limit the liability of its shareholders, but the incorporation of such companies, followed severe compliance to establishing requirements.   

Despite the works of Teixeira de Freitas, in the nineteenth century, the corporate personality was only introduced in Brazil by the Civil Code, enacted in 1916, and, contrary to many other legal systems, it was awarded indistinctively to partnerships and companies upon incorporation. Some years later, Decreto 3.708/19 introduced in the system the limited liability quota partnerships - contractual societies in which members would be liable until the total amount of social capital had been paid. Once this capital was thoroughly paid for nothing could be demanded from the partners. 

Important to stress that previously, in 1867, the Brazilian Emperor had rejected a project to allow the creation of limited partnerships, based on a legal opinion that argued that the creation of such legal entities would break the tradition and disturb the system without bringing any positive advantages. This point of view was not isolated as the Germans faced the same disbelief when passing the law allowing the incorporation of their G.m.b.H. in 1892.    

The lack of a Civil Code, which only came into force in 1916, compelled the Commercial Code of 1850 to regulate some non commercial matters. This double treatment of obligations and contracts promoted a convoluted system, leading scholars to claim for the unification of the law of obligations. Based on a draft, prepared by a commission of scholars, in the seventies, a new Civil Code was dully enacted in 2002. It reflects mostly the Italian experience of its 1942 Code.

The actual Civil Code replaces the Decreto 3.708/19, regulates the limited partnerships, introduces the sociedade simples, based on the Italian società semplice, devoted to non entrepreneurial partnerships and maintains the legal discipline of some partnerships that existed and were regulated in the Commercial Code. Contrary to many countries, Brazilian Law confers personality to limited partnerships and società semplice, as well as to other partnership structures. 

The new Code also contains a provision transforming what was a technique in a legal rule, the new disregard discipline. 

This background factors are very important to draw a portrait of the present Brazilian legal system. Outlined this basic framework, this study hopes to show how the disregard of legal entity theory has developed in Brazil. It will focus on the limited partnerships and private companies which are the major types of the entrepreneurial organizational structures in Brazil. 

3) Lifting the Veil in Brazil

Professor Rubens Requião was the first, among the Brazilian scholars, in the late sixties to present the doctrine of disregard of legal entity, introducing the foreign studies of Piero Verrucoli
, from the University of Pisa, and Rolf Serick
, from the University of Tubingen.

According to Requião, who based his conclusions on the works above referred, the doctrine aimed to avoid fraud or abuse through the use of a legal personality
. In his research, the renowned professor selected some cases that proved the concept was already being used without reference to the doctrine and long before any such study was made in the country. The case appointed as the first decision dealing with the theme in Brazil was based on a commingling and confusion of assets between the company and its principal shareholder.
 Another decision
 lifted the veil, but reached its verdict upon an invalid argument - the Court agreed the limited liability was restricted to commercial transactions and therefore the personality could be pervaded, on a deal involving civil matters....

Despite the wrong conclusion on this specific case, the research of Rubens Requião showed the Brazilian system, even without any legal statute dealing with the subject, had institutes available to legitimate the doctrine: abuse of rights and fraud. Concerned with the danger of a broad use of the doctrine, Requião considered justified its use when characterized fraud or abuse of right if the agent acted with fault.

His point of view took into account the importance of the legal entity as a pillar of Company Law and justified the disregard on absolute exceptional grounds -- only if caused by fraud or abuse originated from a fault-based or fraudulent conduct by members of the legal entity. Law could not ignore the fraudulent goal in order to protect the legal entity. Any other solution would offend the bona fide principle and equity. 

After him, José Lamartine Correa de Oliveira, in the seventies, approached the doctrine differently. He did a deep research on the function of the legal entity and placed his findings on a deviation of purpose and its subsequent crisis. Irrespective of culpability, disregard would be the solution in cases of deviation of the functional purpose of the entity. If the circumstances proved that the company had been used for an intention contrary to Law, and therefore deviated from its lawful function, disregard would be legitimate.

He was not concerned with the individual state of mind or his faulty intention, but conceived the theory as an answer to a crisis in the use of the legal entity. The entity should be created as an autonomous center of interests; otherwise it would be used as a misleading excuse to harm people in the benefit of others. The main concern was whether the legal person was being properly used according to the Law. If not, disregard would be acceptable.  

Meanwhile, Fabio Konder Comparato launched his thesis
 where he proposed a critical revision of the legal entity concept. His studies suggested the creation of a legal entity was just a technique for the patrimonial autonomy and its consequent limitation or reduction of its members’ individual liabilities.
 Therefore, if the controlling shareholder, who was mostly interested in keeping the separation principle, violated it, there was no reason for the courts to respect it.
 

According to him, the veil should be pierced only temporarily on a specific case, if and whenever there was a lack in complying with legal requirements; when the activities assigned in the object clause or the goal of producing and distributing profits disappeared, or when there could be identified a confusion in the individual interest of a particular member with the entity. The sanction would be inefficacy of the separation of assets, not invalidity of the incorporation. Instead of destruction of the entity, it deserved just a temporary suspension of the effects of patrimonial separation.

He emphasized that confusion in the properties, records and finance between the controlling shareholder and the company should be the major criteria for disregard
. The abuse could arise from the commingling of social assets with its members´, officers´ and administrators´, even when the entity pursued its activities dully contemplated in the bylaws or contract and no deviation from its main purpose could be traced.

He justified his position claiming that the analysis of objective elements of the circumstances or the acts, the goal of the rules and the result dully achieved by the agent should be considered in the adoption of the disregard doctrine. Before reaching his conclusions, Comparato questioned if the proof of the intention to harm or to commit fraud by the agent would be a requirement to characterize the act as illicit and admitted that, nevertheless the proof could be easy to produce in some cases; it would be diabolic in others.
 

Years later, Rachel Sztajn brought a new light to the doctrine when issuing comments on the legal statutes already in force in Brazil. She claimed the doctrine should apply only in the lack of other legal remedies and expressed her concern that the irrestrict use of the doctrine would severely compromise the creation of legal entities, a valuable instrument in the incorporation of companies and partnerships. 

If the legal system has already provided for a satisfaction or relief, there is no need to investigate the application of disregard.
 She emphasized the separation of the legal entity from its members was not concerned with culpability of its agents, but with equity. The liability of a member is imposed regardless of fault or intention.
 

The practice of creating an ideal entity to secure advantages must be fought. Risk shielding requires equitable basis to be averted. Limited liability shall be provided upon bona fide acting in the creation of the legal entity and the compliance of all legal formalities, including the adequate raised capital and respect for the principle of maintenance of capital. 

She conceives disregard as a legal device which allows piercing the corporate veil to reach the agent who, lawfully used a legal entity with the purpose of harming third parties. The main question that arises is whether the duty or obligation is from the entity itself or from its members individually.
 The member is held responsible because the entity cannot be considered an independent person under certain circumstances. The member, in such cases, does not pay somebody else’s debts. The obligation can be considered his own. It is an exceptional technique to impose the liability on the entity’s member, when the entity turns out to be a tool for his own desires. The entity lacks a “separate mind of his own”.

This reasoning alone would be able to explain the use of the doctrine, independently of other legal institutes, being able to reduce the misuse of the doctrine and above all lead to a review on the Brazilian statutes. Under the Law, the faulty assumes its own faults. As will be shown, the legislators were not very precise when approving the various statutes which deal with the doctrine, being indeed responsible for the mainly censured decisions made by the national courts.   

Another point focused on by Prof. Sztajn seeks to analyze the different kind of creditors. Concerned with an economic approach to the theory, her studies view the main questions adopted by the American courts and suggests the creditors must be labeled as involuntary and voluntary. This difference is crucial upon determining whether the veil protection could be pierced, as it is easier for voluntary creditors, in comparison to involuntary ones, to reduce risks, by bargaining the adoption of some protective measures and guarantees. The involuntary ones, such as tort creditors and employees, do not find mechanisms available to shield insolvency risk and demand a flexible approach from the courts. She warns however to the danger of misrepresentation as it dims the difference between the creditors. 

She delves into the American court rulings and tries to picture arguments based on justice and equity which have upheld their conclusions. Disregard of the legal entity should not be easy or unrestrictedly applied. Each case demands an evaluation. This reason explains the limitations of capturing the doctrine on a statute.    

Professor Calixto Salomão offers another approach. He proposes the limit liability rule should be an exception
 and sees no reasonable excuse to distinguish a priori one-man companies from other companies.
 He accepts the member of the entity is to be held responsible for his own debt and not anybody else’s. The member must pay due to his abusive activity and because he was the beneficiary of the abuse. He is not called to pay as a guarantor or responsible.

After criticizing Posner’s position, Salomão concludes the search for the efficient principle and wealth maximization would lead to a wealth concentration. According to him, legal rules should not remain neutral. Instead, they should play a role in the trade market, trying to balance differences naturally raised among participants by the market. He faces the doctrine as a way to provide a new equilibrium to risk, conceived by the legislator to compensate and protect the group of those who cannot negotiate a risk shielding. 

He considers that undercapitalization requires a special attention as the Brazilian legislation stipulates no minimum capital requirement in order to create a company and so it would be very difficult to impose a burden on the members to forecast the correct amount of capital needed, unless it is clear the amount raised is insufficient.   

He praised the flexibility of the doctrine, but claimed for the need to have clear parameters set to its application. To have the principle respected, he recommends the member should not use the entity for his own benefit and make sure the entity is an autonomous center of imputation. The member should therefore allot the minimum capital required for the business and try to keep a clear separation between the entity’s assets and his own. 

Salomão agrees there must be granted a different solution on conflicts depending on the species of creditors. He classifies two groups of creditors: the professionals, who are able to bargain; and those who cannot trade under perfect competition. To the professional ones the disregard theory shall have a very restricted use, as the creditors have a duty to verify the economical situation of the entity before contracting and can adjust a risk tax for their protection. To them only an unforeseeable situation would justify the veil being lifted. Undercapitalization would be excluded, as it could have been verified beforehand. The other group gathers those who suffer tort, employees and small suppliers. In fact, everyone who is not able to negotiate any risk tax. 

The disregard theory has kept the attention of most company scholars especially after it has been regulated on different statutes. They are still working in search of a definite doctrine which will set clear parameters to legitimate the courts decisions in every case.

When applying the doctrine it is relevant to check if the legal entity stands as an obstacle to a fair solution in the case. It is not a matter of deviation from the entities purposes but deviation from the institute – the conception of the legal person. Whenever the principle of a separate entity is used as an excuse to protect a member who has benefited from his position, imposing burdens on the creditors, the veil shall be pierced. The notion of separateness can not be used to defeat third parties. It is a matter of fairness and good faith. 

If the member of the society can be held responsible for his own acts, independently of the society, there is no case of disregard. He will respond to his own unlawful and wrongful acts under the law, as recommended by Rachel Sztajn.

One point can not be left unspoken. It is the so called “Minor Theory of Disregard”. The followers of this current, in Brazil, claim a straight forward application of the doctrine whenever the entity fails to pay its debts and the assets of its members can be reached. They are not concerned with fraud, abuse, confusion of assets or the nature of the credit. It focuses on the “effectiveness” of the process. 

It purports to attack situations when the winner gets nothing from the decision awarded without considering all the work carefully undertaken by serious scholars to conceive the society, whether company or partnership, as a legal entity in order to provide legal tools for the development of the world economy. It does not take into account either the economical advantages of risk shielding. 

Easterbrook and Fischel have pointed out that “Limited liability makes markets possible.
 They note that even if voluntary creditors lose, “the shareholder is wiped out first”.
 They also understand that “The advantages of limited liability suggest that, if it did not exist, firms would attempt to invent it”.
 On their research, they mention that courts have routinely enforced limited liability, in cases when the creditor can negotiate a protection, but they placed employees as voluntary creditors, which would be difficult to accept in the Brazilian society. 

The Minor theory does not care for the arguments that without limit liability the process of production and circulation of goods would be much more expensive and therefore it would amount to an increase in the price of such goods. Also investors would tend to avoid placing their resources on risky projects.     

Contrary to the Minor Theory, stand those who prefer the “Major Theory of Disregard”. This view of the doctrine is more concerned with the evil effects of lifting the veil without a thorough look at the members’ behavior and the entity.    

4) Brazilian Statutes on disregard

The Consumer Defense Code - CDC, Lei 8.078/90, enacted in 1990, was the first to introduce an explicit provision dedicated to regulate the Disregard Doctrine. However, instead of easing the application of the doctrine, article 28
 under Section V of the Code, has frustrated and misled the reasoning of the courts when piercing the veil of the legal entity.

The article can be blamed for mixing different legal institutes and placing them together under the disregard doctrine. The inconsistency of this specific provision and the different comments provided from the doctrine may be responsible for significant errors developed by the courts.

A brief analysis shows that article 28 has introduced some hypotheses which are not within the scope of the doctrine, such as misrepresentation and tort as well as bankruptcy. It is interesting to realize it has omitted any reference to fraud, considered by most scholars as the main justification to disregard. In fact, article 28 empowers the courts to lift the veil in cases, when the member or the administrator of the entity exceeds his powers; acts against the contract or bylaws, which constitute the company or acts unlawfully. The legislators seemed to ignore that an act in breach of the law, performed outside the terms of the member and administrator’s authority had already received proper legal sanction.  

If the wrong can be imposed on the partner or the shareholder there is not need to invoke the disregard doctrine. The ambiguity of the statute can be traced also when it extends the use of the theory to insolvency, bankruptcy or termination of the activities of the entity due to bad management. Well, the managers are expected to act bona fide in the company’s interest. It is very difficult to identify the meaning of bad management. It offers little guidance to judges. Again, the legislator took a wrong road as there is no reason to search the disregard doctrine to afford protection in case of bad management. This article mixes concepts and is therefore void. Nevertheless, it excludes any liability if the entity ceases its activities when the members simply decide it. 

What to say about the use of the doctrine in case of insolvency and bankruptcy? It is totally disconnected with the doctrine conceived to be applied occasionally, without destroying the entity, especially because the bankruptcy terminates the legal entity, and creates a special distribution of assets. Furthermore, the provision seems to ignore that employees, banks and the state stand as preferential creditors. En plus, it makes no distinction whether the insolvency and bankruptcy were due to bad management, reckless administration or economical misfortune.             

A quick reading of §5º
 of the abovementioned article 28 can mislead the real scope of the provision and end up giving a dubious interpretation. It states that the judge can also lift the veil if the legal entity can be an obstacle to secure reparation to damages suffered by consumers. This article has been applied wrongfully in many judgments and the courts have failed to understand that the disregard doctrine does not destroy the legal entity or replaces the separateness principle. The provision does not provide for an indemnity to cover any loss incurred by a consumer either. 

Had it been the intention of the legislator and there would be no justification for the caput of the provision.
 The provisions must be regarded together and the piercing has to be upheld on solid grounds. The principle of corporate personality was not revoked. This broad approach seems to show that Brazilian drafters believed they could solve problems of behavior and market by a simple enactment of an act.
 

Salomão considers that the Brazilian Consumer legislation, though late in its enactment, adopts partially an intervening current
 which would balance the position of consumers as creditors, who can not negotiate a risk protection. His point of view considers consumers as involuntary creditors and a second thought should be given to this classification as the code sets a high standard of information disclosure especially for the protection of consumers.
 

In 1994, the antitrust statute, Lei 8.884/94, repeated the caput of article 28 as article 18. Four years later, it was time for the Environmental statute, Lei 9.605/98, to repeat §5º of article 28 of the Consumer Code (CDC) as article 4º, when imposing liabilities in case of damages to the environment. It must be stressed, however, that the Environmental legislation does not recommend a wide and unrestricted use of the doctrine nor purports to adopt the so called Minor Theory. 

The courts must pay attention and work carefully when analyzing every circumstance. Defining principles to guide the judges ruling is fundamental as the provision was not conceived to cover any case when the entity is not able to pay the creditor due to a lack of resources. Disregarding continues to be an exception and demands to be properly applied. Clear proof, that the members have disloyally obtained advantages and the creditors were unfairly harmed, remains essential to legitimate the theory.  

Brazilian scholars are unanimous over the effects derived from the application of the doctrine. The veil, when lifted, applies strictly to a case under consideration. The legal entity is disregarded only in the episodic case, so the entity does not cease to exist. It continues its activity and is not wound up or liquidated. Though when the project of the Civil Code, enacted in 2002, was previously elaborated, the drafters had proposed liquidation as a consequence of the abuse in the purposes that had justified the creation of the legal entity. This mistake was fixed but the final composition is not a solution for the theory.

The provision in force now, article 50 of the Brazilian Civil Code, reflects Prof. Comparato’s proposal. Not only can the members be held responsible, it extends the effects over to its administrators. The excuse for this was to cover cases when dummies appear as members, hiding the true position of associates who control through the management.

The conclusion from Industrial Research Corporation v. General Motors, D.C. Ohio, 29 F 2d 623, that “Each case should be regarded as sui generis”, deserves a special attention. Off course, there must be some lawful guidance to the ruling on each case. It is not a matter of approaching each case independently, but as a technique, the theory should be enforced on legal principles which are more flexible than a legal provision. Nevertheless, much work has been devoted to establishing some criteria for the adoption of the doctrine, since Serick stated in the fifties his concern with a lack of theoretic base for the doctrine.
 

The Brazilian Civil Code, itself, has accepted the enlargement of the judges’ role and the introduction of indeterminate clauses and many provisions on principles empowers the courts to contribute to the construction of the law.

The Consolidação das Leis do Trabalho - CLT – the collection of labor laws in force since 1943 - has attempted to reduce the risk imposed on employees when informal groups of companies or limited partnerships hired and transferred persons amongst them and extended the liability to entities bonded by the same management, administration or control. Here the legislator, though highlighting each entity is a separate legal person, admitted under certain circumstances, that, one entity should undertake and pay the debts of another. The provision, contained in its article 2º, §2º, transfers the risk on the basis of solidarity
 and it reflects the state option of entitlement. It does not mention the disregard theory but allows the transfer of responsibility. It is a clear provision that averts the principle of separation on the grounds of a lack of autonomous center of imputation. 

The American courts, differently, adopt in similar cases a view that searches to identify advantages and/or disadvantages in setting various entities. The idea is to evaluate whether the group was established with the goal of shielding risk of some entities and transferring it to others. The question that should lead to an answer looks for an increase in the risk because of the structure adopted.
 There is no legal solidarity set – each case is a case.  

Art. 135
 of the Tax Code also accepts managers, directors and even employees and proxies be held personally responsible when they have exceeded their powers, acted against the law or the bylaws or contracts. There is no shift in the liability. This provision is sometimes used to justify disregard but there is no disregard. They pay for their own acts even if they seemed to act on behalf of an entity. The same can be said about article 10 of the revoked Decreto 3.708/19. It simply set a remedy against the manager faulty behavior.

The Tax Code has another provision that can be seen as deriving from disregard theory. It is art. 133.
 Here the duty from a legal entity is taken by another one. The state has afforded this entitlement, assuming the obligation belonged to the first entity. Under certain circumstances, the system faces the situation as if the entity had no “separate mind of his own” and allows piercing.

Last but not least, a special comment must be placed on the time limit the courts have been applying to accept the disregard on limited partnerships. The Civil Code contains a provision
 that stipulates that any member who leaves or is excluded will be held liable for the entity´s obligations for a period of 2 years after the contract is amended. Though this provision has a clear origin in the Italian società semplice, which is not a separate entity from its members; in Brazil, it has been extended to cover the limited partnerships as well. 

The national courts
, including Labor judges, have accepted this time limit of two years to free partners from assuming the partnership debts, after having left or being excluded from the entity. The delay is counted from the day the act that excluded or reported the partners withdraw, was registered. This time limit does not apply to tax law cases, so far...  

5) Case Law on Disregard

Since Rubens Requião has introduced the foreign disregard doctrine in Brazil, scholars and courts have embraced the theory. It is common knowledge that the doctrine can be used regardless of any legal statute
, as it relies on equitable principles, but must be used with parsimony.  

Some selected decisions below hope to give a view of the position of Brazilian courts towards the doctrine:

The main concern regards consumer cases. There can be identified a bundle of recent decisions from different courts who rely their reasoning on the so called Minor Theory and determines the straight forward liability of the member without any other consideration.
 The arguments focus not only on the provision contained in article 28, §5º of the Code, but also on the vulnerability of the consumer in comparison to the entity. 

To Rachel Sztajn, Easterbook and Fischel consumers should be seen as voluntary creditors. They can indeed choose what to buy and from whom to buy, if it is not a case of monopoly or no competition. Electrical services for instance shall have a closer appreciation, as in Brazil not all consumers are allowed to choose a supplier.   

A simple shift in the liability to the member of the entity, when the case concerns consumer credits, without any other questioning, shows the courts took only into consideration the effectiveness of the process towards a specific consumer credit. A lack of means to pay the debt is not in itself a reliable argument for disregard. A very narrow-minded conclusion indeed! Pareto optimum was denied. Kaldor-Hicks was denied. Any reasonable thought was denied. 

The system has to be seen thoroughly. The case despised the principle of corporate personality which is still in force and took much effort to be molded. The court option undoubtedly increases costs. Costs which will have to be transferred to consumers, employees, and therefore eliminates any potential advantage.

On contractual creditors the courts approach has been more cautious
, though it can be noticed that there is no reference to the nature of the creditor, whether voluntary or involuntary, professional or not. This behavior differs from Thompson´s findings on his research, when he commented “courts pierce less often in tort than in contract contexts” a result that go against the conventional wisdom.

In Brazil, there is a small amount of cases discussing companies.
 Most of the cases dealing with disregard concern limited partnerships. The High Court in São Paulo pierced the veil to protect a consumer on the grounds that it did not matter the fact that the debtor was a company.
 It did not debate whether the company was public or private, nor if that would matter altogether. It removed the veil on the grounds that this simple argument would not be enough to change the results.  

The Superior Tribunal de Justiça – STJ - has on the judgment of the Resp 968.564-RS upheld the defendant as a legal entity. On a separate vote, Min. Napoleão Nunes Maia Filho, after tracing the history of the theory in Brazil, concluded that article 50 of the Civil Code did not allow an objective application of the doctrine in cases of undercapitalization. He stated Brazilian Company Law had no provision obliging members to increase the capital when the entity was facing a financial difficulty or a lack of equilibrium. Undercapitalization was identified in the case, but there was no proof that the members had profited from the entity or that any illicit act had being perpetrated by the controlling members. Therefore, he considered the corporate personality could not be disregarded and followed the other judges. 

On Tax law, a recent decision taken by the High Court of the State of São Paulo
 shows a more careful attitude towards the member of an entity, when it claims there was no proof of wilfull misconduct or fraud. The reasoning is based on several previous cases decided by the STJ which required proof that the members have exceeded their powers or acted against the law, the entity´s contract or its bylaws. All the cases cited corroborate the conclusion that a simple lack of payment of a tax is not enough to transfer the liability to a member, especially if the member left the entity at a time when the entity was still operative and only later on, ceased its activities.  

Labor disputes also reveal the courts don’t seem worried to investigate the reasons to overcome separateness, whether the entity was used for illegitimate purposes or not. The results show the courts are very inclined to pierce when the case involves employees’ rights. Most judges justify the “simple lack of payment of labor credits imply the legislation was violated”, as recently adopted by TRT 5a. Região.
 This option requires a second glance as the situation may indicate the employer was also a victim from unpredictable economical changes and, as previously stated by Easterbook and Fischel, the shareholders are wiped out first. 

The High Court in the States of Minas Gerais has recently accepted the Minor Theory when analyzing an environmental case. The State of Minas Gerais was trying to receive a penalty from a partnership which was not able to pay the debt.
 The same court on its 8a. Câmara Cível had in 2004 freed the partners on a similar case, on the grounds of lack of proof of fraud and abuse.
      

Those cases reported show Brazilian courts have ignored Rubens Requião remarks when he informed that the German and American courts were been careful and cautious on the application of the doctrine and that it was used as an exception.

6) The Future Perspective

No one challenges the importance of neither the legal entity nor the role, the limit liability rule has played in the development of the nations. The doctrine of disregard has been endorsed by the courts as a way to avert iniquities. It can not be invoked to destroy the principle of separateness. It is not its goal!

Fairness, equity and bona fide principle must guide judges and statutory provisions should allow judges to analyze the facts under this perspective. The disregard doctrine in Brazil has not been appropriately set as the statutes do not offer clear guidance to the courts.

Aware that the limit liability rule needs a special attention and the importance of defining more precise criteria to guide the courts, many bills have been proposed to change the legislation in force. The amount of bills actually under discussion at the National Congress
 reflects the priority the nation has been given to setting a statutory policy that upholds the principle of limited liability and is able to sanction illegitimate behavior from the entities´ members. 

Meanwhile the Ministry of Justice has launched a call
 for researchers to submit projects on the Disregard Doctrine. It expects to raise a debate over the theory and to develop a study on proposals for amendments of the statutes in force. It is indeed a good opportunity to verify whether history has taught anything or not!

All Brazilian scholars were unanimous in considering that disregard would apply to specific cases and the plaintiff bears the burden of demonstrating that some injustice or inequality will result from recognition of the corporate entity. As noted by Thompson, when cited Ballantine: “it comes down to a question of good faith and honesty in the use of corporate privilege for legitimate ends”.

Bobbio
 deserves a special attention when he claims that incentives from the legal system may stimulate human actions. Prizes and punishment may influence human behavior. His study reveals his belief in the rules as a positive and encouraging technique. Therefore, scholars, researchers and Congressmen may keep in mind, when making their choices and options, that any rule on disregard of legal entity has an important role to play in the economic environment. 

Above all, it should be recalled that the protection shall be provided for the trade, not the traders. Law shall be concerned with the market and not with the individual agents. Easterbrook and Fischel have pointed out that: “In sum, the problem all along has been is it better to allow losses to lie where they fall, or to try to shift those losses to some other risk bearer?
 The loss will stand someplace… it will not simple disappear. 
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